


Io the Honowable H.A.W.Skeen, Judgze of the Circuit Court of 
bee Coumnvy, Vigswinie, 

Humbly complaining your orator, A.M.Olinger, will respectfully 
Show to your Honor that heretofore, to-wit, on the 13th day of 
DULye ela, he purchased irom J.N.Kelly and mite, a smell tegeu or 
anc situaetved.in Lee County, adjoining the lands of Mertin Olinger 
on the east and the lanas of Frankie Maxwell on the west, the saia 
Mexwell’s land beinz apart of the tract of land owned by David M. 
Cox at the time of his death, and that part immediately adjoining 


~ 


the lands of your Orator on the west was assigned to Joseph fi Cox 
a son and one of the heirs of the said David M.Vox, all of-—which is 
more fully shown by the deed of the said nelly and wife \to your 


Orator, which is filed herewith as part hereof, marked "Exhibit <A”. 


Your orator will further show your Honor that prior to the 


29th day of June, 1900, one Jonothan 2.Barker was the onwer by pur= 


cnase of the two lots which hed been assigned in the partition of 
the lands of Davida M. Cox to Boliy C. Waddell and Jds¢epn Bo Cox 
and that vart of the lot, assigned to C.M.Cox lying South of the 
right of way of the Louisville & Nashville Railroad; and prior to 
said 29th day of June, 1900, the said Jonothan T. Barker had sold 
to J.N.Kelly, fram whom your orator pourchased as aforesaid, a right 
of way from the eastern Line of the said Kelly’s land, running along 
by the house where the said Barker then lived and where the said 
Frankie Maxwell now lives, crossing the right of way of the L.& N. 
Railroad to a lane leading out from the lands of Dona Turner anotner 
ane of the David M. Cox heirs, and From the Mouth of said lane 
Following an old roadway to the present County road on the north 
side of Powells river, which s@id right or way was sold and conveyed 
to your orator by said J.N.Kelly when he s9ld said tyact of land 
to him, the same being one of the avpurtenances to said tract of 
Land. The right of way so sold and conveyed to your orator is Tully 
shown by the red lines on @ map or survey of road made by W. i. [hiomp- 
S0ns r.W.Qrr and A.D. Litton, Viewers sent to locate a roag on the 
application of Mary‘tin Olinger, which is, filed as a part hereof 
markeda”Exhibit B". 

four orator will now show your Honor that while the said Jonotnhaa 


T,. Barker owned the said land he sold the sdme to one brankie ox 


: 
: 





Frences Maxweil, and not having at that time obtained title to the 
same, on the cOth day of June, 1900, a deed was prepared, conveying 
sald tract of land to’the sea1a Frantes Maxwell by Dolly C. Waddell 
and Charles W.Waddell her husband, Charles M. Cox and Valera Cox 
his wife, Jonothan T.Barker and Alice Bagker his wife, and Joseph 
Cox. jit will be seen by inspection of said deed a copy of which 
here filed as a part hereof marked "Exhibit C", that it is recited 
follows:"Be it understood that Jasper Kelly, for himself and 
family, shall have the right to pass over said two first named 
tracts of land alongs the road way that is now méed by him and said 
second oarty provided he does not leave, down fences or leave open 
gaves that may be erected ‘thereon and provided he shgll been fi) 
ve 


portion of the expense of keeping up said road and gates &a. 


Mis deed in that form was not acceptable to Mr. Barker, because 


on 


of tne fact that it limited the right of way thus reserved to Jasper 


N.welly and his family, and that it limited it further to the two 
first named tracts and did not also reserve it through the third 
bract mentioned in said deed, and in that Corm he refused to sign 
iG witnout a further agreement, and it was then suggested by C.D. 
Bailey the notary public who took the acknowledgement of the deed 
From the said Barker and wife and cC.M.Cox and wife, that the same 
end could be attained by an agreement upon the part of Frances 
Maxwell and J.C.Maxwell her husband granting said right of way to 
the said J.N. Kelly, and thereupon the said Barker and wife signed 
and acknowledged said deed anda the said Frances Maxwell and her 
br Care hae tl> ve five 
husband signed @ paper Dy Which they granted to the said Kelly a 


right of way tnroughn their tana to the public road, upon the terme 


s 
— 


i Pad 


that the said Kelly should not leave open the gates ACKLOSS and should 
do his proportionate part in the keeping of said road in repair. 
This paper was never recorded, but the same was delivered by the 
said Kelly to your orator at the same time he conveyed said land 
to him. Said paper or agreement was placed by your orator in the 
hands of J.C.Noel at the time proceedinzs were being had by Martin 
Olinger to establish said road and he is, informed by eld Noel 
that he has lost or mislaid said paper, so that the same cannot now 
ve found and Piled as a part nereofr. 

four orator will now show your Honor thet at all times, since 


he became the vurchaser os aaid land and the owner of said right of 





way that he has heen careful to keep saia gates closed and that he 
has been ready and willing at all times to do his proportionate 
part in keeping said road in proper repair and that he is still 
Wi! Lie “GS Gb’ so. 

Your orator Will further snow your, Honor that since he hbecane 
the owner of said land for some reason, unknown to him the said 
Frances Maxwell and her husband have refused to allow him to pass 
over said roadway, and they still refuse to allow him the use thereor 
althoueh he is will anda has frequently offerred to do everything 
upon his part required to be done by the said agreement aforesaid 
entered into between the said Maxwells and J.N.iKelly. 

Now the object of titis bill is "66. en3joim 6nd anhibit: the peead 


frances Maxwell @nd-her husband from closing up said road way and 


of 


refusing to allow your orator the use of the same, and to specifi- 
cally execute the contract made by and between the said Frances Max- 
well and J.C.Maxwell her husband, and the said J.N.Kelly, and 
compell them to make and execute a'deed conveying said rignt of 

way in accordance with their said contract upon the terms noweyer 
that your orator and those claiming under him shall comply upon their 
part with the terms of derdement by keeping saia gates closed 
and rendering theirxz of the services necessary to keep said 
raod way in rebair; and for this purpose he makes the sald Frances 
Maxwell and J.C.Maxwell her husband the parties defendant to this 
bill and he prays that they each be required to answer the same 

but they need not do so under oath, that being exoressly waived 

and that upon a final hearing the said Frances Maxwell ana J.C. Max- 
well her husband and all other persons be perpetually enjoined 


and inhibited from closing uo said road and prohibiting tne use 


bo your orator and thos claiming under him, and that they 


be compelled to execute such deed ox contract as will secure said 


road way and right of pessage to your orator anda those claiming under 

him, forever, and if in anywise mistaken in this nis special prayers 

fren he oreys tor full Beneral) relver, ite! ; 
) bs 7) | | 
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A. M. Olinger, Plaintiff, 
Vs. In Chancery 
Frankie Maxwell, et al, Defendants. 
IOUT UTE OP AUTEUR Ay FO TY PY Te Pree Te Ee nyeT oy oe andere sree ye ty ee erat 
The joint demurrer and answer of Francis Maxwell and J. C. 


Maxwell to a bill of complaint exhibited against them in the Circuit 


Court of Lee County, Virginia by A. M. Olinger, filed on the 26th day 


Oc Apral, 1966:., 

said respondents say that said bill is not sufficient in 
law to require them to answer, and therefore they demur to said 
bili, and pray judgment on their said drmurrer, and not waiving 
their said demurrer, but insisting thereon they answer and say, if 
further answer be required of them that they suppose that it is 
true that the said complainant A. M. Olinger on the 15th day of 

did the lands in the bill mentioned 
July, 1901, purchased from one J. N. Kelly and wife adjoining the 
jands of Mertin Olinger on the east and the lands of your respondents 
Frankie Maxwell on the west, and that the deed filed with said bill of 
complaint marked exhibit "A" spedifically describes the tract of 
Jand purchased as aforesaid. It is also true that your respondent's 
land is a part of the tract. of land owned by David M. Cox at the 
time of his death, and that the part immediately adjoining the lands 
of the complainant on the west was asSigned to Joseph B. Cox, a son 
of one of the heirs of the said David M. Cox. It is further true that 
one Jonathan T. Barker had an oral or verbal contract with certain 
of the said Cox heirs for the land owed by your respondent, and that 
he contracted the same to your respondent, and that on the 29th day 
of June, 1900 the said Jonathan 7. Barker and wife and Ollie Waddle 
and Charles W. Waddle her husband, Charles N. Cox sand Valera Cox his 


wife and Joselh B. Cox conveyed said lands to your respondent, all 
of which will more fuliy appear by inspection of said deed, a@ copy 





r 
of which is filed with said complainant's bill, marked "Exhibit Cc”. 
Your respondents further say that they suppose that it is true 
that some time prior to the deed made to your respondents as above 
mentioned on the 29th day of June, 1900, the said J. N. Kelly ob- 
tained from Jonathan T. Barker some kind of a contract for the use 
of a road as described in said complainants bill, or part of 4+ , 
but what the provisionsof the said contract were your respondents do 
not know, having never seen gaid Wri ghe, but they are intormed that 
it conveyed only to the said malioer KSii3 and his family a right to 


pass over said land, or a portion thereof, but these respondents: 


émphatically deny that the said contract between Barker and Kelly con- 
ed or 


vey eerEces -withiit any right of way over said land to the assigns 
of J. N. Kelly, at least they deny ever having any knowledge of such 
a contract prior to the execution and delivery to them of the deed 
aforesaid executed on the 29th day of June, 1900, and as is set forth 
in exhibit "C", and no such writing or contract was upon record, and 
therefore iff any such contract did exist at the time, your respon- 
dents having no knowledge of the same, and the same not being a matter 
of record, your res-pondents are informed and here allege that they 
were innocent purchasers, and are in no way bound thereby. It is 
further true as will be seen by inspection of exhibit "C", that the 
following reservation or recital was made in the deed to your 
respondent. " Be it understoo& that Jasper Kelly for himself and 
family shall have the right to pass over tome said two first named 
tracts of land along the road way that is now used by him and said 
second party provided he does not leave down fenges or leave open 
gates that may be erected thereon,and provided he shall bear his 
portion of the expense of keeping up said road and gates &c! But 
certainly this recital or reservation does not carry with it the right 


for the assigns of J. N. Kelly to pass along said road, but on the 
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contrary it limits the right described ed specified ifs. the said 
Kelly and family. | 

These respondents deny the allegation that said deed to them from 
the said Jonathan T. Barkerm and said Cox heirs was not acceptable 
to,;the said: Barker, because of the said fact that it limited the right 
ot way to the said Jasper Kelly and his family, but the seme was ac~ 
ceptable to said Barker ake pt that he wanted the said rightof way 
to let said Kelly and family +e pass over each tract of respondent's 
Jand, and he executed a deed to your respondent with a full knowledge 
of what was therein contained. Andthese respondents deny that said 
Barker ever refused to sign said deed without a further agreement as 
to the rightsof the said seid Kelly and his assigns to pass through 
said land, nor was it suggested by C. D. Bailey, a Notary Public 
who took the acknowledgement of the said deed from the said Barker and 
wife and C. M. Cox and wife that the same end could be obtained by an 
agreement upon the part of your respondent granting a right of way 
to the said J. N. Kelly, but if any such suggestion was ever made 
by the said C. D. Bailey, it was never made known to these respondents 
and they further emphatically deny that they ever entere dad into any 
Kind of a contract with J. N. Kelly, granting or contracting to grant 
to the said Kelly a right of wagthrough their lands to the public road; 
except that they did agree in writing to allow the said Kelly and family 
to pass over ceach of their said tracts of land on the same terms and 
conditions as set out in respondents deed from the Cox heirs, nor did the, 
ever Sign any paper purporting to be a contractwith the said J. N. Be: 


and his assigns for any such right upon conditions that said Kelly 


should not ochig the gates &c., and that he should do his propore- 
Sai 


tionate part i fcaca in repair, or upon any other conditions other 


A 
than as above named, nor did these respondents ever deliver to the said 


Kelly any such paper or agreement as claimed in said bill. These 


4 sd shar hapa alae deny that any’such paper or agreement wac ever placed 
sa ij j j if 

Vv id complainant in the hands of J. G, Noel, either at the time 

proceedings were being had by Martin Olinger to establish & road across 


respcndent's land, Or,any other time, 


but these res Ondent j 
that the writing claimed ; PR A, 


in said bill of compalint to have been placed in the 
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hands of the said Noel,was the contract between J.N.Kelly & Janathan B.Barker 
Or a paper purporting to be a contract between said Kelly and 
Barker. Your respondent‘snow deni s-that the said J. N. Kelly ever 
granted or conveyed to the ‘ata complainant either by a deed of the 
1éth day of July, 1901 between said Kelly and the said complainant 
and tiled with the said complainant's bill, marked exhibit "A", or 
in any other manner geaxwex to said complainant a right to pass over 
your respondent's land. Your respondent will now show unto 
your honor that the lenguage of the deed from J. N. Kelly and wife 
to said complainant and filed with his bill of comnleint, marked exe 
hibit "A" is identically the same language of the deed from James B. 
Wilson, Dellie A. Wilson and Pruda Wilson bearing date of July 13th 
1901, to the said J. N. Kelly,conveying to the said Kelly the lands 
mentioned in said exhibit "A". The langauge of which deed of said 
Wilsons to said Kelly is as follows:" This deed made on ths July 
15th, 1901 between James B. Wilson and Dellie A. Wilson, his wife, 
eG saxtickeex and ?ruda Wilson, ofsthe firwt part all of Lee County, 
Virginia, and J. N. Kelly of the second part of the above county 
and state, witnesseth, that for and in consideration of $160.00 in 
hand paid, the receipt oi which is hereby acknowledged, the said first 
party herby do grant, unto the said second party all their right 
title and interest in and to the following described property, to-wit; 
adjoining the ‘lands of James i. Olinger,on the east and north, adjoining 
the lands ot James B. Cox on the west and the right of way of the 
L. & N. Railroad Company on the south. Together with the right to 
free azcess to a spring on chayves Waddl@.land near said Liwiteda: and 
the said first party covenants to warrant generally the lands hereby 
conveyed. Said land being in the county and state aforesaid on the 
north side of rowell's River, and on the south side of Stone mountain. 
In witness whereof they have here set their hand and seal the date 


first here unto writen." 
James B. Wilson, (seal) 


Delite A. Wilson, (seal) 


annex 
Pru®?xWilson, (seal) 
mark. 
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Upon examination and comparison of exhibit "an filed with said 
complainants bill and the deed of the said Wilsons to ssid J. N. 
Kelly,as above set out in extenso, and a copy 6f which will be filed 
if necessary, the same being of record in the clerk's office of the 
County of Lee in deed book 37 and page, ea with clearly show unto 
the court that the: conveyance made to the said complainant by the 
said J. N. Kelly is only such conveyance as was made to said Kelly 
by said J ames B. Dellie A, and Pruda Wilson, and in no way grants 
OF conveys or undertakes to grant or convey any right of way acorss 
your respondent's land. These respondents are advised and so state 
that they are informed that the court will not undertake to specifi-~- 
cally execute any oral or verbal contract that the said complainants 
may have had with pte J. NW. Ke ly, or undertake to enforce against 
your respondent Pie that was comtemplated to have been made 
between the said complainant and the said J. N. Kelly, expecially 
when the same pertains to real estate and effects the rights of 
these respondénts when they were in no way a party to the ssid con- 
tract or agreement. Your respondentsvare advised and here allege 
that the recitals in the various deeds exhibited in this cause, both 
with the complainant's bill and this answer will more clearly show 
what was comtemplated, and what the contract really was between the 


parties. These respondents will +tumther Say that they ha¥e never 


at any time refused to allow said complainant to pass over said raod, 


not because =H®» had any right to $0 so, or that he had any contract 
Vv 


permitting him to do so, but that h e permitted him, as a neighbor, 

to pass over said land as a matter of accomodation to him, but they 

do say theyhave refused to allow some of his renters, who were living 
on said land,the right to passover said road, because said renters 
have made themselves obnoxious to your rrespondent and his family, 
And now having fully answered said bill or so much thereof as they are 
advised it is material for them to answer, and denying all the 
allegations of the same not herein Zpecifically admitted or dehied, 


ir proper costs &c. ; 


prays hence to be dismissed with the 
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krances ifaxwell et als 


nis cause came on this. day to be heer'ad on 
plaintiff and exhibits therewith, the answer of 
eneral.replication thereto,. and the acpositions of witnesses, 
Was areucd hy. counsels 
On Consideration of all of which,. the Court is ‘of opinion that 
Une PLainvitt, A.M. Olingér,, is: entitled td rignt or way for @ wagon 
£0aQ, over tne lands of the defendants, from the western end of 
nis land, along the old or formrely used road-way to the public road 
leaaing 1p Powells River, shown on the plat filed as "Exhibit §B" 
wlial ioe, PlaAinbatfi*s bailds 
S Unerefore adjudged, ordered and decreed that the plain- 
ay Re ae A.M. Olinger ust Gntitled to.w.a yvicht of way for wagon road, over 
ianas of the aerendants , eading from tne western line of the 


une sa2dq Olinger, along*tnhe old or fornierly used rosad-wey, 


bne public road, and tne une proper Location of said road 


= 


shown by ."Hxnibit plaintiff’s bill, weo0on which suen 
A 
raAT 3S mA Ho ore Te . age oF D> | ae 2 NeOrmeocaa: rj weit a 
CA a Lic ty i - ea ea wae S ul € pr O-PCL S01 G LigSee x LY» AG S URS: 


A.M.Olinger and those claiming under or tborougn Aim, are to 


in keeping s281a road and wie 1n proper repair, and whem used by 


cCi@iming Under him, he is to he careful to Keep said 
properly closed; and the Court is of opinion, and doth further 
a1d.right. of way for wagon road 1S an appurtenance 
belonging to tne land owned by the said plaintiff; 

Ana SOO dete Trt djudged order and decree that 
aefen@ants 2 aeach of the » BAG wero 1ereby enjolnea @nda in- 
nibitea from closing up said ‘rosad-way, -or in any way interfering 
wit pala plaintitr or those claiming.under’ him, in the free 
and Tull us saia road-—way; 

And 1% 1s further adjudged, ordered and decreed that the plain- 

oo 


iti Zecover of tt 11S COSt in bois cause expended, 


SQ2id ecdst to be waxe y t exk, and for which execution may is- 


tne aocket. 








The depositions of - and etherstakeb 
before me at the Law Office ef W, *, Hepkins in the tewn of Pennin- 
gten Gap» on the 24th, day of July» 1905, pursuant te the notice 
hereto appended» to be read as evidence on behalf of A, M, Olin- 
ger» upon the twial ef a certain cause now pending in the Circuit 
Ceurt of Lee Ceunty>s in which A, M, Olinger is Plaintiff and Fran- 
ces Maxwell and others are Defendants, 


Presént:- W, K, Hopkins, Atty. for Plaintiff, 
" EK, W, Pennington " fer Defendants. 


Johnathan Barker, 2 witness ef lawful age after being duly 

sworn /deposes as fellews:: 

Q.I. Give your name, age,residence and occupation. 

Ans , My name is Jéhnathan Barkers I: and I oii Sih“ nedlin oldyI live 

in Washinten Cou ntys Virginia, 

Q Are you acy yeu acquainted with J.C.Maxwell and wife, and the 
lands now owned = them? 

Ans, I am, 

od, Yeu ence ewned this land /new ewned by the said plaintiff and de- 


fefendtant,did you ret? 


Ans, I did, 
defendants. 


QB. Te whem did you cenvey this land/new onwned by the 


Ans, Te J,C,Maxwell's wife, 
Q.«%. At the time you conveyed this land te the dfendants/whe owned 


the tract of land lying east ef the same»now owned by the the plainti¢ 
Ans, J.N Kelly, 

0.6. Please state whether yeu had conveyed, to d.NsKelly a right éf 
way of way running threugh this Maxvell,oetere you seld and conveyyed 

said land te the Waxwellsif se» tells all about ith 

Ans, Well/first me and Maxwell had talked over our centracty abeut 
selling the land:and we had not traded yets we meets Maxwell en the 

railread:me and Kelly were tegether, I said te Kelly we had better 

| Maxwell 

mame it otxKekty abeut that right of way Maxwell came upsand I sai 
te him»: I have seld te Kelly a right ef way fer a wagon reads eut te 

tye ceunty read/and if there was any kick abeut it/mew was the time 
befere there was any trade clesed;if it breke any squares I wanted te 
knew it,Maxwell 's answer it cut ne figure with him;it breke ne trade 
with him,Se Maxweel and I clesed up our trade afterwards;and it was 
an understanding that J.N.Kelly was te have a wagen road out te the 


county reads where the read was then fron J.N.Kelly's line te the 


Springs and was then te be further be settled on between the parties 





wsties 


© 
from the sring te the county read, We had it understeod we was te 


i 


h ve it fixed in the decd fer Kelly te have read eut te the county 


read on the way a beve stated, Well /when L® eee to signing the deed 
which Maxwell had had prepared and brought te mesI get C.D.Bailey te 
read it te meyayyI could not read myself:it was all right until it 
ceme te the right ef waysand it just give that threugh the twe shares 
numbered-the Charley Waddle and Joe Cex shares) and stepped, Then 
i kicked and would net sigh the deed»because it faid rot geo to the 
ceunty read by some ferty feets guessing at the distance, I teld him 
T e@uld not sign such a deeds because I hac sold te Kelly a right 
ef way to the Ceunty read»and that the deed as prepared did net de 
it, Then every thing was left in a stand still;then Mr,Bailey sdia 
an artcle could be drawn up and the parties could Sign it which woulé 
make it as geed as if it was in the deed;he said it ceuld be filed in 
the clerk's office which weuld make it as geed as if in the deed, This 
was C.D,Bailey whe sugjested tyis, 
Q.7, Please state whether the ferm ef the deed was further ebjected 
te by you on acceunt ef its limiting the use of the right of way te 
use of J,N,Kelly and his family only? 
This question is objected te because leading, 
Ans, When the deed was read te merTI teld tikenx Mr.C.D,Bailey that the 
deed did not correspond te the centract with Maxwell, as I had seld 
te Kelly a right ef way out te the county road for a wagon read? I dic 
further object te it because it did not call fer the waren road, 
Maxwell allowed it weuld not make any difference as he would not prehib- 
it Helly from getting te the county road with a vale. I alse tole 
him that it was net fer Kelly individually; the righé ef way was fer 
wheever might live in there or might ew the land. The ceonyract be-~ 
tween me and kelly was fer the benefit of landsI told him it would 
help him sell his land, And se they agreed then te take the article 
that C.D.Bailey wrete,and Maxwell and his wife signed up the paper 
shewing for the read. 
Q.8. De yeu knew what was dene with the paper abeut the read that 
Maxwell and wife signed, if se what ? 
dus, Yes, It was some six or eight days befere Maxwell would let his 


wife sign the paper,and had te talk mean te him befere it was Signedys 





am ju 


her acut went to her and teld her it was best fer her te sign it, and 


se she did sign the paperyin J.N.Kell's presence,and I turned it over 


te Kelly satisfactoryly, fnd this is the last I knew ef the paer, 
Q9{.If I understand you/yeu had previously sold this right ef way te 
made 
J.N, Kelly before yeu sold you had xmkeommtx this rtrade with the Max- 
to sign 
wells and Mr?Kelly had paid you for it /and yeu refused the Mawxwel] 
deed until they agreed as Mr Balley sugjested te ceavey this righi 
ev Wan te Mr x et] 2 
A‘ > Z 5 OLG Keils bre right Pt OY ON or Woy fer $5.00 nerTrere 
trade clesed with me ond Maxwelljand teld him sevand I refused 


te 


‘7 deed until they had executed the oaoer whick Mr Bailey pre- 
pared, This vaper was te shew fer the ebeneift ef Kelly and his land 
for a wegen read cut to the ceunty read, This paver was te save the 

expenses Of having another deed made, The deed had already been signed 
by seme ef the parties out west;and by my not signing it/it weuld had 
te have gene backs se this paper te be signed by Maxwell and wife was 
sugjested te save sending it back/er a new deed made, 

Q.10, Did this read as agreed upen between you and Kellys pass though 
any orchard? 

Ans, Ne that I remember;it might have passed near one. 

Cress Examined, 

Q.I, If I umderstand yous the only diference between the deed which 
you signed te Fances Maxwell and paper which she signed about the road 
was te make it call fer a wagon read te run out te the county read 

and not step seme ferty fect frem it? Is that cerrect? 
Ans, That is cerrect, The deed called fer a passway;sand I wanted it 

te call for wagon road‘,eut te the county roadsand not only te J.N. 

‘Kelly but te any ene whe might own the landgand wanted te use LG¢it 


was te be for the benefit of the and, 


Q.2, Were you summoned to come here from Washimgton county to give your 
depesitien? 

Anus, Yes, 
Q.5. Te whom did Maxwel and wife give the paper which Mr,Bailey pre- 
pared after they signed it,if you knew? 





within 
Ans, I can't be pesitives whether they gave it to me or gave it te 
Kelly, 
Q.5, In whese pessession was this paper the last time yeu ever saw it? 
Ans, In Kelly '‘s, 
Q._. If yeu cam npt r ad/how do you know it was the right paper 

which you saw in Kelly's pessession? 
Ans, I don't know it was the paper;but Kelly brought me a paper and 
read it and said it was the aper is all I know about it? 

0.7. Wae was the party of the first and party of the secend part in 
this paper? 
Ans, I don't remember,sas to that, 

Q.8, You say Maxwell and wife both signed this paper as Kelly said, 
tell if you re,»ember what th paper previded Kelly should have in this 
paper? 
Ans, Isaw Maxwell ge threugh the motien of signing the papers and 
Kelly said Mrs.Maxwell ssigned it, If previded that Mr.Kelly should 
have a wagon threugh the lands which I owed out te the county read, 
at that time, There were conditions in it that there were gates te be 
made instead of a lane/and each party was te bear his part of the 
expense of the gates. I don't know wthether this part about the gates 
was in the papersthey were to decide on this part themselves, 

Q.(, Hew many pages was there ef this paper? 
Ans, I don't suppose there was more than one, 

9.10, Which was signed first the deed you made to Mrs.Maxwell or the 
paper abeut the read? 
Ans, Mr,Waxwell signed the paper firstsand Mrs Maxwell signed it after 
I signed the deed? 
Q.f1, When did you deliver the deed which you signed and te wiexponx 
whem? 
Ans, I turned it over te Mr.,Maxwell when he breught me the paper 


Signed about the read,and paid up his last payment, 


A 
Q.12, TZén you know Mawwell] turned over to yeu and not te Mr.Kelly 


the paper about the road? 
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Ans, I can npt say which Mr.Maxwell gave the paper te/vhether te me 
or te Mr.Kelly.,I don8t remember whe gave Kelly Kelly the paper, 


Q.1#. De yeu know whether you ever had the paper in your pos- 
Session after Mrs,Maxwell signed it? 
Ans, I den't recellect, 


Q.14, De you remember ef ever seeing the paper at all after Mrs.Max- 
well signed it? 


Ans, To the best of my recéllection I did;but I don&t pretend te say 
that I didsI don't rec-llect:I wont be positive, 


Q.15, Did you own individually the land contained in and described 
in the deed which yeu signed to Mrs.Maxwell?If? not who else was interest 
ed in it,and what was your interest in it if net the entire interest? 


Ans, I owned the entire interest in the land;no one else owned any 
interest except me, that I knew of, 


Q.f_. If you owned the entire interést in the lands why did ether parties 
sign the deed? 


Ans, Because it came thr ugh heirship;I had b ught the heirs ana they 
had not made me a deed at the times se we all joined in the same deeds, 
te save making twe deeds, 
Q.17, Hew leng ago has it been since yeu made your deed to Mrs.Maxwell 


Ans, It has been about five years age, 


The defendant reserves the right te recall this witness if 
they se desire te further cress examine him, 
And further this depenent saith not, 


Witness claims 
One day 50, 
70 miles travil geing and returning 140 at 4 $5.60, 


C.D.Bailey anether witness after being duly swern depeses as 
follows: : 
Q.I, Give your name/age/residence and occupation, 


Ans, My n=me is C,D,Bailey; I -:ive near Olinger Na, /am a farmer and 
am 49 years old, . 


Q.2, Are you the C,D,Bailey whe took the acknowledgement of the deed, zo. 
of Johnathon T.Barker te Frances Maxwelloaaubdcigf. and drew up this agree “~ 
ment speken ef in Mr.Barkers deposition? concerning a read way? 


Ans, I am, 


Q.5, Please state if you know who prepared this deed of Barker and other 
te Mrs.Maxwell ? 

Ans, I did not see the deed written, but I recegnized the writing te be 
that a e . E,W.Penningtensand Mr,Maxwell told me that Judge Penning 
ten wrote it, 


Q.4, Did Mr. Barker have any ebjections te said deed as thus prepared 
if se/state what his ebjections were te signing it as prepared, 

Ans, He did, On acceunt ef the deed not previding fer a right of way 
fer J.N,Kelly and he told Maxwell se. He said it was net accerding te 
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their centradét. Mr Maxwell did not kick en the objections raised by 
Barker, They leeoked on this question as being merely an omission in 
the deed, 

Q.5. What was then done about it? 

Ans, After talking the matter oversI told them I theught I ceuld write 

Lo pH, (eg 

a2 paper or contract granting a right of way from maxwell and wife fand 
I did se, 

Q. 6, Was this writing signed by the Maxvells? 

Ans, At this time it was only signed by J,C,Maxwellshis wife was net 

—— 

Q.7. Did you see this writing after it had been signed by beth of the 
Maxwells? 

Ms. I did, 


Q.8, Do yeu know wheékre thig writing is now at? 


Ans, Ne, 

Q.9. Please state if you remember what this writing so signed by tk 
Maxwells purperted to grant te J.N,Kelly, 

Ans, It granted a righ of way far a wagon road threugh the Maxwells 
Jamds along the road commonly used out te the sit tda cas ae previded 
that Mr.Kelly assist in keeping the road and gates and ete pxepaceboux 


repaired;this is abeut all I remember about the termsof the paper, 


Q.I0, 


Q.If, If I understand yousMr. Barker required the Maxwells te grant this 
and convey this right ef way which he had previously sold te J.N.Kelly 
before he would execute the deed? 

Ans, That is cerrect. He signed the deed on cenditien that the Maxwells 


would sigh the paper which I prepared abeut the right of way, 


9.12. Do yeu remember of hearing Mr,Barker say to Mr.Maxwell any thing 
about this read way being reserved by him fer the bebefit of others 

as well as Banker. 

Ans, I don't remember any thing abeut thatesif any thing was said about i 

Cress exqmined, 

Q.1, Did you see Mrs,Maxwell sign the paper prepared by you? 

Ans, I did net? 
Q.2, Then from yeur ewn knowledge you den't know whether she ever signe 


it? 
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Ans, I did not see her sien it:and as te my ewn knowledge I don't know 
whether she signed it, 


Q.5, When and in whese pessession was this paper last seen by you? 


Ans, It has been ene or twe years age in the pessession ef the plaintiff 
1 


in this case, This was the on;y time I ever saw it after I wre te it 
Since it was 

and it was signed by J,C,Maxwell, 

Q.4. AS near as you can make a duplicate of the writimg prepared by yeu 
abeut said write of way,,and file the same herewith as a part of this 
answer? 

Ans, I have prepared a paper which accerding te my present recollec- 
ttign is a near a duplicate as I cane make, I think it is in effect what 
thkheeriginal contained, I mark what I have prépered "A®*, as 2 part 


of my depesitien, 


Re examined by plaintiif, 
Q. I, Are you acquainted with the handwriting ef Frances Maxwell if se 
state when you yeu afterwards saw her name wawae to this writing speken 
eof whether it resembled the handwriting of Frances Maxwell, 
Ans, I am acquainted with her handwritings and the paper I saw in pes- 
session ef Mr,Olinger did resemble her handwriting so far as her name 


te the same was cencerned, 


And further this deponent saith nos, 2 ky 


Witness claims one day 50, 
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J.N,Kelly /anether witness of lawful agesafter being duly sewrn depeses 
as follews, 
Q. Give yeur name/age residence and occupation, 
Ans, My name is J.M,Kelly:Reside in Lee CountysBa, Am a Sawyers and 
aa am "& 37, 


Q.", Do you know A,M,Olinger and J.C.Maxwell and Frances Maxwell-:and 


were you acquainted with the lands chich each ewneé en Powellsr iver 


eut of the eld Cox estate? 

tes. I am acquainted with said parties, I alse knew the lanads Onwned by * 
thea, I ence ewned the tract ewmed by said A;M. Olinger, 

Q.5. Did you cenvey by your deed that tract er land te A,M,Olinger? 

Ans, By one deed/T did, 

Q.4. Which share ef land with reference te the Maxwell lang @id you 

convey te said plaintiff, 


Ans, The tract I conveyed te Olinger lay on the eastern side of Maxwells. 


0.5, At some time previous te tne time that you the Maxwells purcahsed 

their lands lying west of yours from Johnathan Barker, did you buy a 
rr ead fr leading from the west side of your land through the said Max- 
well land /out te the public read if se of whom did yeu purchase said 
rightof way? 
ke I did buy from J.T. Barker fer $5.00 a right of way, 

Q.6, If I understand itsat the time you purchased your right of ways 
the Maxwell land belonged te Jehnathan Barkersis that right? 
Aus. Yes. 

0.8. When Mr.,Barker seld the Maxwells the land threugh which yeur 


rpad way passed» what previsiens if any did he make for your right ef 


way? 

dive: We decided it would be of no use for him to make a Separate deed 
t © me fer the right of ways but would retain it te me in his deed to 
Mr .Maxwell, 

0.9, State what steps if any were taken te previde fer that right ef 
ax? way? 

Ans, Mr, Barker infermed me that it was not according te contract ix 
the deed and tne calcu aa ‘ separate piving specifications of +he 


read and where it was to be 
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Q, 10,Was this before or after Mr.Barker hadmade Maxwell his deed? 
Ans, It was after, Mawxwell gave me the paper, 
Q,II, Whe delivered to yeu this writing which cenveyed te yeu the road 
way whieh Mr,Barker had seld yeu? 

Ans, J.C.Maxwell handed the paper te me;and I took it and leoked 
ane told him I thpught it ought te be all right,Then I handed the 
paper back te Mrs,Maxwell and she teok it and sitgned it with my p 
pencil,and then she gave it back to me, 

Q?12, When you conveyed your land to the plaintiif here, state what you 

did with this writing? 
ane Seme time after I sold wr.Olinger the land I gave him the same 
piece of paper, 

Q.i#, Why did you do this? 
poe Because he asked me fer it, 


9.18, While you onwef this land which Mr.Olinger now ewns,did you use 


this right ef way that Maxwells granted you,and were you ever molested 


im the enjeyment thereef? by them? 

Ans, Yes»while I lived en the landsI used said right of way and never 

wavs bothered by them in any way? 

Q?I5, Did you and Mr.Maxwell or his wifeshave any agreement about keep 
ing up said read» iéf se/tells what it was? 

Ans, I don 't know that we ever had any contract with them about the 
matter of keeping up the road;but I whea I bought the right of way 
frem Mr.BarkersI was Serna up the read»and did se while I owned 

the hand, I believe it was in the paper which they gave me that I was 

help keep up thexpoats but I am not pesitive about that, 

Q.i6, Did yeu and Mr,Maxwell ever do any werk on the read,if sewhat 

Ans, Yes;some time in the spring after he got the land»Mr.Maxwell said 

we needed some gates on the read, and said he would put in saw /eg at 


my mill if weuld saw it up te make some gates;we sawed about enough 


to make twe gates;Ma@wxsel] and my wifes brether was working seme for me 


and I paid him fer putting in one gate, 
Q.17, Sate as best yeu can how this read way which Mr,Barker sold yeu/ 


was to run and where te? 
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Ans, It was to commence en the west side of my field/seuth of my houses 
then along down by Barker's heuse te the pxkkxexcmanst the railroad, 

then from the rialread to the county read Barker and I never did set- 

t le on the way it was to run, But the piece of writing stated that 
it was to ge aleng from the railread down the western line ef Mgwerts 
Maxwells line te the river;then up the nerthern side of the riveyte 
themain read.,en the southern end of his place, 

Q,18, Whay kind ef road was this to be? 
Ans, It was te be Wagen read with gates, 

Q.i(, When you sold your land te the plaintiff in this case,did you in 
tend for Mr,olinger to have this said road way? 
Ans, I Red ey el'Yncar. “" amin all a tt Meg and itverene 
theresincluding the read, , 

9,20, Did the Maxwells at any time wilt Sena and up te the time 
you seld it to Mr.elinger dispute your title te Gaid read? 
Ans, Nesnot to my er 

ooR8. Q. Sate if Mr,Maxwell upon one occasion, teld yeu if you 
ever sold out your land theres that he wanted to buy this read way from 
wuk you? 
Ans, I am not sure about that;but it seems te me he named something 

ef that kind to rn 

Q.22, When yeu purchased this read way from Mr,Barker/state whether 
you intended the road fer enly your ewn special benefit or did you. with 
a view that this read way would enhance the value ye ef your land, and 
whether or net this was talked between you and Mr.Barker, 

Objected te because irrelevant and immaterial, 

ix: It was te be for me and fer the benefit of the place alse:;the 
right te use it and let it go with the place if I ever sold» that preb 


ably it might imcrease the value of the place? 


Cress examined, 
Q.I. I shew yeu a paper filed with C.D.Bailey's deposition marked "A"; 


please examine it»and say whetheras you remember the original paper» 


# it is a copy er duplicate of the original paper signed by Maxwells, 


Ans, 
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Ans, I have examined said exhibitsanad it Seems te be written pretty 
much like the original;but it doen't specify where all the read was te 
be put like the original did, 

Q. 2, Outside the place where the read is lecated in said exh9bit with 
Mr, Baileys depositionsdees said exhibit contain the meaning and sub- 
satnce of the origical paper as yeu remember nh | 
ine. I think dees, It was prety much the same kind of a certificate, 
as said exhibit, 

Q.5. Did you make A,M.O;inger a deed to the land which you seld him? 
Ans, Yes sir, 

Q.5, Hew lenge age? 
Ans, I think it was in Julys three or four yecrs age te the land;I did 
net deed him the read in that deed at that time;I teld him I dwould make 

at any timehe wanted it 

him a special deed te the right of waysand I mean by a special deed 
a quit claim deed te the right of way , And a few months ago /after 
they said the apaper abeut the right ef way waslest, theywanted a deed 

specifying all the land in it ana theright ef waysand I made him an-~ 


ether deed which included the right of way, 


Q._. At the time you sold the land te Mr.Olinger what was said if any 
thing abeut the right of way? 
Ans, He asked me about the right of ways,and I teld him I did not 
have ageneral warranty deed to right of waysand did not want te 
makea general warranty deed to tris right ef anne 
Q. Was there any thing else said at the time yeu seld your land about 
this right of 3way,if se/tell all that was said and agreed upem between 
yeu abeut it? 
Aus, He wanted te knew why I did not want make a@ general warranty deed 
te ityand I told him that I did nat have such a deed and looked like te 
m it was in a goed shape fer a law suit Seme timescould pessibly be 
er papers . ' 
in the shape it was in,as the deeds were not on record, This 
is about all -& said abeut;he was te have all my right/title and in- 
terest in it, 
0. Was there any agreed time when you sheuld make hima quit claim 


deed te this right of way? 


Ans, Ne;there was ne settled time: I teld him I would make at any time 


he callegd 
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Q. When did ge call upon you fer a deed for this right of way;was it 
net after you heard these parties were getting inte a law suit about it? 
Ans, He never called upon me for a deed until after I heard they were 
getting unto a lawsuit abeut it, 
Q. How leng after you had made your deed to Mr.Olinger was it that 
you gave the paper which the Maxwells signed about the right of way te 
Mr. Olimger? 
Ans, It was year er tweo;seme where along there, 
Q. When you sold your land to Mr,Olingers you did net take inte account 
the right of way and fix any price upen it did yeu? 
Ans, Ne;I told I would let it go in with the land:I teld him I would 


let him have my claim upen it, 


And as te this witness the right is reserved te recall him 


for further cress examination, 


And further this depeonent saith not, 


Witness claims fer one day he. 


The further taking of these depositions by consent are 
adjeurned until Wednesday») July, 26th, 1905 at the same »nlace as men- 
jened in the caption, 

Given under my hand this the 24th day ef July/1905, 
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Met pursuant te adjounrent at the office of W.K.Hepkins on Wednes-~ 
day the 26th day of July,1I905, 
7 7 
A,M,Olinger another witness after being duly swern/dpeses as felows: 
Q.f, Please state whether yeu are the plaintiff in this case? 
Ans, I am, 

Q.2, Please state ef \Jhem you purchased your land adjoining the de- 
defndats on the east,and this read leading through the atendanes place 
‘te the publie read? 

Ans, J. N. Kelly, 

Q.3, State what wes s2is\ between you and the said J.N.%elly/ir any 
thingsabeut this wagen read,at the time you purchased the same? 

Ans? Mr.Kelly came te me and wanted te sell me his tract of land and 

I tela, him, that it did net suit me te buy it at that time;sthat it was 
hemmep, up in nee oat I might have treuble getting in and out there. 
And Mr. Kelly tela I would have ne treuble,that he md a wagen read, 
te go in and out te the county read though the defendants place;that he 
had bought thf wagen read en a ee and had given him $5,00 fer 
the read, Se we went ahead and traded on them terms. I gave Mr.Kelly 
$210.00 cash in hand fer the land and@ all his rights, tile and interest, 
Q.4, In addition te this deed that yeu have just teld abeut, state 
what ether assurances if any Mr.Kelly gave you fer this read? 

Objected te because the witness has not stated any thing ef any 
deed/so that it is Pmpreper te assume that he has said any thing abeut 


a deed frem Kelly or any one else, 


Ans, He told me that that deed did not cover the road tht he would 


ceive me one that would;and did se, 

Q.5, At any time thereafter did Mr.Kelly deliver te ysu this writing 
mentioned by C.D,Bailey and others in their depositiens, siened by 

said defendants,if se» tell about it and as near as yeu can remember 
what it centained? 

Ans, yr.Kelly afa me the paper asked about some time after we traded; 

I can state a little abeut the paper as te what it contained;tle paper 
sated that J.N,Kelly had bought a wagen read threugh Mr. Barkers land 


eut te the ceunty read;it was signed by both of the Maxwells when it 





was turned over to me, 
Q.6, Where is that paper now if you know? 
® 


Ans, I gave it te my father and taken it donwyte Jonesville and gave 
f~ ' 


to 
it te Judge Orr;and I have never seen thipaper since I gave he iad 


father, Mr.Orr teld me that my father gave it to him, 

Se much ef the fergeing answer which undertakes te tell 
what the witnesses father did with the paper and what Judge Orr said 
te him about is ebjected te because hearsay, 

Q. 7, State whether since this writing became lost or mislaid that at 
your request J,N,Kelly did convey te yeu by his deed of special war- 
ranty this read fer which you bring your suit? which is filed with 
youybill? 

The forgeine question 1s objected te because the deed reffereed to 

is the best evidence of what the deed containeds etc, And further 
because the question assumes *% that it has been preved that th pa- 
per speken of has been lest or mislaid; when that fact has net been 
preved, 

Ans He did, 

0.8. Stale if you remember when the defendants first ebjected te yeu 
using this read and if they still ebjected at the institution of this 

suit? 

Ans It was semethi ng like a year or longer befere tle y objected, 

by first fencing up a part ef the road up the river tht I had bought 
ef Kelly, He objected te Mr,Jackson traveling the read or me either, 
He was still objecting te my using it when I brought this suit, And 
other part of the read that passes by his house/he put a big pile of 
rails acress it feur or five feet high and set out fruit tress in the 

middle of tke read in August. yingiet 

9.9, Did you ever do any thing towards neéping up thie read if so, state 
what yeu didsand if yeu are iow and have been at all times rrady and 

fare Kirfete 
w illing te do your propertinable part of said read in repair? 

Ans, No sir,I never worked any on the road myself;I told Mr.Maxwell 
diferent times that I was ready to work at any time;and also told Mr, Jaels 
Jacksen whe lived on the place that he ad to use the read more ee 
that I did»yand to work on the read,and to help keep th gates or bars 


acress the read, Mr,Jacksen teld me he hepe him to put in a pair of 
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pars at the east end of his land coing eats inte my land;and also hepe 
him work on the read: I saw Mr.Jackson helping him work on the read, 
And I said to Mr.Maxwell that why did you not let me know that you 
were going to work en the roid and I would have hope you;he said that 
was all right that he and lir,Jackson could de what was te de then and 
I could work some other time on the road, 

Se much of the fortgeing answer which undertakes to tell 


what the witness said to Jackrnsen and te detail what took place between 


he and Jacksen is objected te beause hearsay and irrelevat, 


Q.10, Did either yeu or any of your rentes so far as yeu knew/ever 
~w 


» leave open either of th gates along said read or any fence if there 
w as ay belonging te said read? 
Ans, Net that I know any thing about? 

Q.[If. De you know or have any idea where that paper is which A yeu gave 
te vour father and sisned by said defendnnta? 
Ans, I could net tell at this time where it is. 

Cross examined, 

Q.1. The deed which Mr,Kelly made to yeu contained the terms of your 
cCentract did it? If it did net contain your Gentract what part ef it 
was left out of the deed,and why? 

Aus, Well At , that was the understanding between Mr.Kelly and myself; 
he theught that would be all right, And if not he would make it right, 

Q. Whatw was it yeu seld bought from Mr.Kelly and toek a deed? 
Ans, A little tract of land and all that beloged to the land, 

Q.5. Did yeu net buy the land and all his right/title and interest 
in the land? 

Ans, Yes/sir, j 
Q.4. Is there any thing at all said about the read in dispute in this 
case, in your deed from Kelly? 


Ans, Ne;I den't know that there was, 


Q.5, Some time after you teek Mr,Kelly's deed te the land which you had 
beught froma him and some time after Maxwell get to objecting te you and 
your tenants using it»did yoK net make an application in court for 


a read» that is te have a read condemned? 
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Ans, I just made an application to have a suit breught te oven the 
read, I teld Mr.Neel/my atterney, that I had bought the read and had 
paid for it;sand I wanted him to bring suit te open up the read fer 
me,and took Mr,Noel there and showed him the read and he told me tha 
it would be no trouble to open up the road for me. Mr.,Noel went ahead 
and hd commissioners appointed te come there and assessa damage on the 
read They assessed the damage so high that I would not pay its 

and then let that suit fall threugh;and after I let that suit fall1/ 

I brought this suit, 

Q.6, Te whem did the commissieners assess the damages which they 

{ ixea? 

Ans, On the left hand side ef the realread they assessed it to me s 


and down en the right hand side next te the river they assessed it 


te my father: 

Q. 7, Did they net assess some of the damages to the defendants in 
this suit? 

Ans? They did assess $128, 00 to be paid by me te the Maxwells 

Q.8, Did net the cenmissioners lecate the read which they viewed outs 
right aleng in the same place which you claim to have bought from 
Kelly? 

Ans, Yess sir? 

Q.9. If you thought you had a right of way over the Maxwells 
lands by reason of your purchase from Kel’ ys why did you make an ap-= 
plication fer a read te be established by the Court ever this land? 
Ans, It was because Mr, Neel /ny Mtorney advised me te de it that way; 
he said that was the enby way for me get a road, 

IO, Yeu toek Mr,.Neel's advise did yeu until the Commissioners fixed 
what yeu thought would be tee much fer yeu te pay» and then you re- 
fused te ge farther with your suit? 

Ans, Yes, 

Q.If, Was it not after the Commissioners in your first suit had made 
their report that you get frem Mr,Kelly the paper signed by the Maxwells? 

Ans, No;it was before they made their report that I Set the paper, 
Q.I", Why did you get tmt naper frem Mr.,Kelly? 


Ans, Because I theught it would be a benefit te me fer my read, 
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Q.13, You do not knew what became of the paper after jou gave it te 
yeur father, except what he and Judge Orr told you about it dos yout 
Ans,Ne» sir, 

9.18, How seon after the Maxwells get Mr,Barker's and others deed te 
their land was it that they ebjected te yeu and your tenats frem going 
ever this read? 

Ans, It was something like a years the best I recollect, 
Q.1%. Had net Maxwells contracted for the land in some way some year 
er more befere they got deed fer it? 

Ans, Net that I knew ef, 

Q.16, Hew seen after the Maxwells ebjected to you using this reads 
was it that yeu applied in court te have a read established through 

their lands? 

Ans, It was net but a shert timesas I remember, 

Q.i&, Hew leng has it been since you quit your first suit about this 
read? 


Ans, It has been something like two years ago, 


The defendants reserve the right te recall this witness for 
further cross examinantion, 


And further this depenent saith net, 


{ a a | | a Pe, 


H.C, Jackson /ane ther witness of lawfull age/after being duly sworn 
desposes as follows: 
Q.I. Give your agesresidence and eccupation? 
Ans, I am 69 years old/reside in this ceunty, near Dryden, and am a farmer 
Q. 2. Where do you live, that is own whese lands and how Jong? 
Ans, I live on A,M,Olinger's land»yand have been living pn it about 
three year, 
Q.3, Whe lived where the Maxwells lives when you frst moved on Olingers 
land? 


Ans, J. C,. Maxwell and his wife, 
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Q. 4, When yeu moved to where you now reside on Olinger's land» was 
there a waren read leadinz from the plaintiffs land out through the 
Maxwell land to the county road? 
Ans, Yes, 


Q.5, Did the plaintiff ever give you any instructions as his tenant a- 


bout keeping this road in repairA® 7 SO, sate what it was? 


Ans, Yes»I was te help keep the road up» when Mr.,Maxwell called upon 
me;the first thing Mr,Maxwell asked me te de,I helped him put in a 
pair of bars;the next was te help him hall reck and help him fill up 

a big mud heole;he told me alse, the read belonged te Olinger, and that 
the tenants of Olinger had te help him keep it up. As quick as we cet 
the read so he could net oh Abas stepped me from ceing out en it, 

Q. 6, Did Mr,Maxwell at any timesever ask you to help werk on this 
road when yeu refused to do se,and did you ever at any time leave open 
the gates leading out to th read? 

Ans Ne,I did not, 


Cress examined, 

Q.I. Yeu and Mr.Maxw 11 have been having some dificulties/have you not 
with one another? 

Ans, Ne sir;we never hacd any»except his own cuting up, 

Q.2. What is your feelings teward him? 

Ans, I think mighty little of him, 

Q. 5. Hew long have yeu theught little of Mr. Maxwell, and what caused 
g ew, think little of him? 

Ans, It has been about twe years since I began to think little ef 

of Maxwell;and my reasons fer se thinking of him is because he shut me 
eff from using the read, 

Q.4. If I understand yous when you moved on Olinger's land) you had a 
centract with Olinger te help Mawxell te keep the road,is that correct? 
Ans, Yes that is correct, 

Q. 5, Whe paid you fer the work which you did on said read if any one? 

Ans, No one, I wanted it fer my own use to get out and in, 

0.6, Whe asked to verk on the read; at the times you worked on it? 
ins: Mr. eens 
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Q.7, I suppese when he asked yeu te work on the road,he tola@ you he 
thfught you eught te help work it out,as you were using it?is that 
cerref 


Ans? Yes»sir, And I did not ebject te werking on it, 


Q.8, Where did you five and on whese land did you live next before you 


went on Olinger's lana? 
Ans, I lived on Tyler Parsen's landynear Dryden, 


And further this depenent saith net, 


tT hereby certify that the foregeing Depositiens of Jehnathen 
Barkers C, D. Bailey» J, N. Kelley» A. M. Olinger» and H, C, Jacksen 
were taken» subscribed and sworn to before me at the time and at the 
place mentioned in the captien, Witness my hand this the 26th. 
day of July, I905, 





Teo J, C, Maxwell and Frances “axwell: 


oe 


tl % 
Take Notice that on the 22d, day of July,» 1905 at the law 


office of W, K, Hopkins in the Tewn of Penngngton Gap» Va.,I will 
proceed tc take the depositions of C, D, Bailey and others which 
When taken are intended te be read as evidence in a certainchancery 
cause now pending in the Circuit Court of Lee County Virginia, in 
which I am plaintiff and yeu are defendant and if the taking of 
same is not commenced on that day, or if begam and not concluded, 


Abeta a ee 
the taking of same will be continued from time and place toplace 
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VASE 
The depositions of J.C.Maxwell and others before at the offiee 


ra 


jof I.C.Noel in the town of Pennington,Gap,on the 6th day of 


December,19%5,pursuant to ageement of the parties by their 

as evidence 
‘counsel,to be read in benalf of the defendants in the Chancery 
cause now depending in the circuit court of Lee County Virginia, 
| 
wherein A.M.Olinger is the plaintiff and Francis Maxwell and 


J.C. Maxwell are the defendants. 
Present:-W.K.Hopkins,.........Attorney for Plaintiff, 


J.C.Noel,........6,,. attorney for Defendanta. 
J.C.Maxwell,a witness of Lwful age being sworn deposes 

and Says as follows: 

Ques. (I):-State your age,residence and occupation? 

lAns.:-I am about 4o years old,reside in Lee County, Va.and am 
a farmer. 

Ques.(2):-Are you one of the defendants in thisecause? 

Ans:- I am. | 

Ques (3):~-What relation are you to Francis Maxwell? 

Ans.:-She is mv wife. 

Ques.(4):-"ho negotiated the trade between your wife and 
Johnathan Parker for the lands on whiecn you now reside? 


| Ans.;- I aid, ‘ 
Ques:-(5):-State what agrement you had with said Barker con- 
cerning a right-of-way or a wagon road over said land 
for one J.N.Kelly,if you had anv suc: agreement? 
Ans:-After I had traded for this land,he came to me and wanted 
to know if I would let Kelly and his family pass through 
the place I had bought,provided that they would help keep 
up the expenses of the pass way.So we had the deed drawed up 
and it went on that way until we got them all,the Cox heirs 
to sign the deed except Barker and his wife and Charley Cox 
and his wife,Rarker wanted the deed read.He objected to sijm 
ing the deed because it did not provide for the right of 


way to go on out to the-main road.”e agreed to let it go on 


up the river to the main road,and C.D.Railey drew up the 
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article of agreement between us.I authorized Bailey to sign my nam 
to it,on condition that they kept up their part of the road and 


i 
_ the gates shut.Barker and his wife tnen signed the deed,and took 


| the paper home with me.I suppose Kelly afterward got the paper. 


Ques:(8):-Can vou read and write? 

Ans:-I can read prént,but cannot read writing,nor can I write. 

| Ques:47);-State whether or not that Barker ever raised any object= 
tion to signing the deed becuase it limited the right of way 
to Kelly and his family? 

Ans:-He never aid that I know of.He never said any thing to me 
about it. 

Ques .(8):4+State whether or not vou ever had such a conversajftion 
with Barker on the railroad before you closed the trade with 
himjandtin the presence of J.N.Kelly,to this effect: That 
Parker told you that he had sold to Kelly the right of way 
for a wagon road out to the county road,and if there was any 
kick about it now was the time before anv trade was closed;if 
it broke any squareshé wanted to know it,and that you answerd 
that it cut no figures with youv,that it broke no trade with x 
you ;en any words to that effect? 

Ans:-No such conversation ever occurred.I never neard that Kelly 
had ever bought a right of way from Barker until the Olingers 
began to talk about bringing a sult. 

Ques.(9):-Stuate whether or not vou “ver agreed with Jonnathan 
Rarker,J.N.Kelly or any other person,that J.N.Kelly sould 
have a right of way for a wagon road through your or your 
wife's land that he could sell with his land to others? 

Ans:-No,sir: 

Ques:(I0):-State whether or not at the time of the signing of the 

deed by Parker and his wife,or at the time that C.D. 
Bailey read the deed to Barker,that he Barker told you | 
that the right of way was not for Kelly individually, the 
right of way was for whoever might live in there or 


might ovm the land.That the contract between him and Kel- 





am Bins 
ly was for the benefit of tne land,an? that it would 


help sell the landjor any other words to that effect? 
Ans:-None that I have anv recollection of.”e had no such contrad 
as that. 
QUs:(II)-Tf Barker had have had any such talk to you ,would you 
have purchased the land? 
lis ive psirt De there was a public road through it I would not. 
Ques.([2)+-State whether or not J.N.Kelly ever helped you keep 
the raad through your wifes land,or hebped to make or 
repair anv gates on said road? 
| Ans:-I never knowed of it. 
Ques.(1I3):-Did Henry Jackson ever help you work said road for 
himself or A.M.Olinger?If so tell all about it. 
| Ans: Jackson helped me fill one piace where the river webua out 
He said he might live on Mr.Olinger'’s place one year and 
might want to pass out. 
Ques.(I4):-Did you ever prevent A.M.Olinger from passing over 
the road? If so why. 
‘Ans;'i never prevented him from passing with any thing that came 
Sa el, the place, up “there. 
Ques.(I5)-Did vou ever prevent Henry Jackson from going over the 
road while living on said place (Kelly land)?And why. 
Ans.Yes,sir.I thought he was doing me private injuries.He was 
going over the country cursing me.And I thought he cut my m™ 
mules tail off. 

x Cross examination. 
Q.(I):-Mr.Maxwell,please state whether or not,Mr.Barker called yeu 
vour attention to this Kelly road or passway,before he 

completed and delivered to yeutithe deed for the land. 
|A. Yes,sir.He ashed me if it would make any difference for 
Jasper,ana@ his family to pass down tmrough,and I told him no, 
for Jasper and his family. 
Q.2- Yho prepared your deed for the land,and according to whose 


instrructions was it prepared. 


| A. Judge E.’.Pennington wrote it.Barker told me to have it done. 
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Q.-vas Mr Rarker present when it was written? 
H 
| 
(A.-No,sir. 


Q.-Was this deed as prepared by you and Judge Pennington,aceptabé 
i 


and satisfactory to Mr.Earker,when you presented it’ to him to 


be signed? did 
A.wYes.exeept that the deed not provide fer the read te £€o OR. Out 


to the xuad.main road. That he objected to . 
@.- Did MrvBarkér refuse to gign the deed in that ferm?That iis asc 


vou had it prepared? 
A.Yes,Sir,On account of the deed not providing for the road to go 


| on up the river. 


| 


@.—Did you then and there,agree for C.D.Balley to prepare a paper 


that would cure the objection raised by mr Barker?If so aia Mr. 
Bailey prepare said paper,and did vou then sign it or authoris 
your name to be signed to it? 

ee Yes Gir. 

O.- Do you remember word for word just what this paper stated? 

A.No,Sir. 

Q.-Can you write down for me a general outline what 

stated? 

A.-No,Sir.The understanding was for it to just like the other,one, 

was mv understanding. 

Q.R--Please state if you remember,the words used my Mr.Bailey,in 
the beginning of this paper,and those used by him in the conclus 
jen of it. 

A.- I can't,give them,I don't know them,I don't recollect them. 

Q.- After J.N.Kelly had taken possession of the land now owned by 

plaintiff,did vou or did you not,put in a log at the saw-mills 

then being run by Mr.Kelly,to be sawed into gate posts or gate 
timber to be used on this road. 

A.No,sir.If he ever offered to that ! do not recollect it. 


I bought the lumber for the gates from Mr.Crocket Flanary. 
i 


‘ft 


Q.- Did vou put in the gates? 


Please state ~ho helped vou if any one? 


i A 
A.I got ot: Neg to hflp set the posts in one day after I had 





holes dug. 


And further this denonent sayeth 


Francis Maxwell,a vitness of la” 
and says: 


O.~ What relation to J.C.Maxwell are you? 


i} 
t 


lA.- T am his wife. 


Q.- Do you own the land land,over vhich a right of way is in dis 


| pute in, this uit. 
JA.) ¥Yes,Sir 
Q.- Were you present when your husband bargained for this land from 


Johnathan Barker? 
IA.-No,Sir. 


lq.— Did vou ever sign a paper for a right of way over this land 

| for any body 7 

A. I signed a paper for Jasper Kelly and his family and nobody else 
get out over a path to the public road. 


Q.Did vou sign xix paper for J.N.Kelly to have tne rignt, te sell 
this road to any body with his land? 


[A.-No,Sir indeed I didn't. 
Cross-Examination. 
Do you xu know who wrote the paper that you siened? 
No,sor. 
Where was vou at wnen vou Signed the paper. 
At home. 
Wno brought it to vou and asked you to sign it? 
A.-Jasper,Kelly,Himself.And just as friend I signed it to let him go 
througn. 
'Q.- Was your husbands name signed to this paper? 
‘A.- Yes,sir. 
Did anv bodv read this paper over (o you,or did you read it your 
self. 
IA.l don't recollect,whether it was read to me or whether I read it 
| mvself,it has been so long. 


'Q.Do you remember the contents of this paper,or any part of i¢/ 


|A.- I do not. 
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ay. 
| 


A.- I ean't tell vou what was Gone with it. 


-~ “hat was done with it after you signed it? 


'Q.- Didn't vou give xmu xekk give it to Mr.kKelly. 
| 


iA. Yes,sir. 


Q.- Did vou make the ‘rade vith Mr.Barker for the land,or did 
| 


your husband make for you? 


A/-Ny husband made it for me.I was at home in Tennessee when my 


husband made the trade for me. 
\Q.-You then cannot say what Kind of an agreement your husband 


made with Mr.RBarker about the road,can you? 


| 1 


|A.- No,Sir.Nothing was ev>r said to me about any agreement for the 


road . 


ZY 


@.- Since Mr.Kelly sold it and moved away,you have objected for 
other people to us the road have vou not? 
A.+ T @in8t intend to have any body travelling up through there. 


And further this deponent sayeth nov. 


Virginia Lee County,to-wit: 

I,H.C.Joslyn,a justice-of the peace in and for the county 
and state aforesaid do certify that foregoing depositions of 
3.C.Maxwell and Francis Maxwell,taken subscribed and swornto 
before me at the time,place ,and for the purpose therein and t 
in the caption thereto mentioned.Given under my hand this 6th 


} 
Hails: : taeda. J.P. 


Toot (Dee. OOS. 
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Virginia,Lee County torwit; 


im the Office ef the Clerk of the County court fer said 
Ceoumty the 15th. day er July 1901. This decd was Presented, 
and together with the certificate thereto annexed,admitted 


te record. 
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This DBED made and entered into this the 7Z day of May,.1995, 
by and between J.N. Kelly and Ida L.Kelly, his wife, parties of the 
first part, ang A.M.Olinser, party of the second part; all parties 
a lee YVounty, ViEeiniag: 

Whereas,on the 15th day of July, 1901, the said parties of the 
Pirst part sold and attempted to convey by deed to the said varty 
oF the second part the hereinafter described tract of land, together 
Witn all ana singular the appurtenances belowing thereto: and, 

Whereas said deed of July Sth, 1901, is not exvlicit in descrip-—- 
tion of the lana conveyed, and said parties of the first part he Willling 
poe Gesirous to carry into.effect their contract for the sale and 
conveyance. of said land and all things pertaining thereto, Jou 
this deed, therefore, WITNESSETH, that in consideration of the evrem- 
ises aforesaid, as well as in consideration of the sum of $210.00 
heretofore paid the receipt of which is acknowledged in said deed 
aforesaid, said parties of the first part have this day barzained 
and Sold, and do by these presents grant, bargain,sell and convey 
unto the said A.M.Olinger all that certain tract or parcel of land 
adjoining the lands of A.M.Olinger on the east and north, and ad- 
Joining the the lands of Francis Maxwell on the west, and the richt- 

of the Louisville & Nashville Railroad Comvany on the South, 
Bu being that partor the tract of land lying on the north ‘side of 
said railroad right-of-way assigned to C.M.Cox in the partition 
ac tne lands of. David M.Cox deceased, and which said partition ia 
Guay regorded in the County Clerk’s Office of lee County, Virginia, 
to which partition reference is here made for a more varticular de- 
scription, said land beime situate on the north side of Powell’s 
River in"Yokum Station Magisterial District, Lee County, Virginia, 
togetner with all the appurtenances »belonzing or in any way avper- 
taining to said tract of land, among which is the right of way, 
ourchasea by the said parties of the First part from Jonathan T. 
barker through what is now the Francis Maxwell tract or tracts of 
lana and extending from the western lands of the land hereby conveyed 
by way of the sala Francis Maxwell’s Dwelling house to the Doha Tur- 
ner leme, and thence to the public road. 
" ® To have and to hald said tract or yarcel of land, together ) 


With all its appurtenances, including said right of way for a road 





unoo Him the said A.M.Olinger,and his heirs Porever. 

Ana the said parties of the First part covenant to and with 
the sald party of the second part that they will warrant Specially 
the title to the land hereby conveyed. | 

Witness the following signatures and seals, this the day and 


year Cirst Above written, 


, “ 


% 
& 


Virginia, Lee County, to-wit: e | 
} \ 

a Leer Meier t ioe 4 Chan tery 
in ana fox the County of Lee in the State of ViESI 4 are 46 certify 
that J.N.Khelly and Ida L.Kelly, whosenames are Signea to the 
Pomesoing deed bearing date on the LZ Gay Of May, 1905, Have ac- 


knowledsed the same before me in my County-aforesaid. 


Given under my hand this.the Vor a day of May, 1905, 





4 a? ; 
Wameania, Lee County, to-wit: 


BP In the Clerk's office of Lee County, on this the 4th day of 


¢ e — + wr , h 5 ee ke 
May, 1908, this deed was presented, and together with the cert 


¥ 


S Gcate annexed, admitted to record. 
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‘efre Commonwealth of Miroinia, 


10 the § 


| WE COMMAND YOU, That yon summon 1.7 


to appear at fhe Clerk’s office of the Circuit Court of the C peek ye of Lee, at rules to be held for the said cour 


— Monday in ‘CLL 1903, hor ee a bill in nay exhibited against . ke “é 


f fi 4—t—e 


“le 2H Bi 





And have then oe" this writ. 


Ao 


day of .&< 


A Copy; Teste: 





SUBPG@NA 
IN 
CHANCERY. 





